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(=er)
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lg nfa zr sf-s?gr a srialsamar ? at ag sr st?gr a 4fa rf@fa f7aagmg
srf@antRt sta srzrar gatewrsla7gramar?z, star fRh an?grh fasgtmar?t

Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

Revision application to Government of India:

(1) alsraa tea sf@2far, 1994 clTT mu aracr fl aarggti kah itn err cfiT
-tr eh rr spa h siafaleur sac srl fa, sra 4at, f@a +it4, ua fer,
tfr#ifs, sflaria, iref, &fl: 110001 t Rtsf atfegu:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(#) zf ft gr amtsa al z(Rat at fat szrmz zr zl #latr fat
raw@star......, .Z 'ff~~ "5f@" §0: lff1r i, arfh«ft suerrwarark agff efi I(€! I~ B"
nt fas«ftrrrgtt#r4fahug&a ,5ii

In case of any loss of goods where the loss occur in transi ~:<:~<-
9~.:.f;..,~""~·-:. o a

warehouse or to another factory or from one warehouse to aoe 'j#di#j?e or
processing of the goods in a warehouse or in storage whether? a f a° ». ·warehouse. ,_....s» "

·l"
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(a) shag fra Trgr Raffatrmta fa[aft ii34tr green mgmra .
s«grad graah Reehmrsaharzf@fl rg arr?srfaffaa ?

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) sifar sqraa #st gra teah girt# fu itset?feetrRt&?sitemar itz
arr vifr a g1Rea srrgn, sfh rt cJTRcft r Tarafaaf2fr (i 2) 1998
arr 109 err fa fh mgzt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ~~,91~i-l Wcfi (3fl:fu;r) f.-l:i.i+11cJJ1, 2001 hfr 9 ah siafa ffafe vu ice su-8 if" c?r
fat ii, )fa a?gr h 4fr s?gr )fa fa«ta Rhaah#fag-?rv sfl zkr #fr cTT-cTT
#fat a arr 3aa zlaa fat starf sk rr tar s #r ge gff a siaf au 35-~ if"
faeaffta #Rra ramaqrh arr€ts-6 tat fr #fr ftgtarfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RFcl'5Ji-!~tm~~wrx~"Q;cnmfflm~cflB"Wc!Tffl200/-~~#
srg ct sgt iaqa g4taksrar gt at 1000/- ft# gramt srql

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

fr gra, h{ sqrar gaviaa4Ra rarf@4Ura#Ra 3fCITT1:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) Rt sgraa em sf2fr, 1944 ftu 35-40/35-zh siafa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) -awR!f©ct qRa ii aarg gar h scar Rt sf, sfhr a ma t fr ga, al
cgraa grea vi hara sf]la Fratf@law (fez) #st 4fen2fr f@feat,zarala 2nd mm,
iil§+llffi '+fcfi'f, ~ ,~~<"11◄1-C, dltfl~liill~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty a

refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively i 1c·;
crossed bank draft in favour of Asstt. Registar of a branch of any :.:,.

..~, ,-o. ;;.;
':·.;
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) Rtzrr&g r?it arrgr gar zt r@as grgrh fr flmr rat s4a
~ -?r~~~~-a-~%~ §C1." m fcfi- mm w ffl -?rm%~~~~ ¢jtf1ffi4
nrznrf@rawt "Cl;cfi 3f1m1m~m:cITT: cITT"vn raaafr ararzt

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) tr7 tea sf@R7 1970 rt «ijifela cJi1"~-1 a siafa faiRa fag rgar sa
marergr?r zrntfefa fufaa7feat a#sgrpea Rt ua 7Raus6.50 #r cfif r4141 Ii-I 4
eafeez@tr arfeg1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) <at if@at Rt Riaaat fril #rst m c1TTii" ¢JlcfiNcl rtl4T~ ! \lJT mm
green,ht saraa gen vi hara flt ranrnfeaw (arfffe) fr, 1982 # fgaz

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) ftr gen, ht sgraa greeng aaa sflfta rrf@2aw (fez) @@ 4ft flt kmt
if cfid&p-fr11 (Demand) ~~(Penalty) cfif 10% pfsrmar Rarf ?t zrifk, sf@2aa a sa
10~~!1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

aft sara gra sitaara k siafa, gnf@agtrrfr Rti (Duty Demanded) I

(1) ~ (Section) llD%~f.=rm.fta"ufu;
(2) fr +raaa2z3feeraft,
(3) @zheftkfa6a.azreaf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) zrer a 4faaft If@awr ar szi grcas rsrar tea zr au fa1f@a gt at ii fau srg
~% 10% Wfcll"f"CR:Bm:~~~'5 f¾ct1Rc1 WCIGf~% 10%~"CR:cITT"\i!T"flcficTT!I

In. v1·ew of above an appeal agam· st this order shall lie b .. ',{f)l_~~~nal on
. ' ffe ~)~·,r"""· ~~~-.r ·~\t:.. ,,.

payment of 10% of the duty demanded where duty or duty and,- ·!£;-~-~~a: •:x. .. _ 'm1·:\,)¥-~l~pute,or penalty, where penalty alone lS lil dispute. fiJ.,. e:~"> f-} '
e, -- -~-'--'· s .es;

"(, 'o- .. ~-~ /
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F.No. GAPPL/COM/STP/4405/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by Mis. Hirenbhai Mansukhbhai Patel,B-6, Yamuna

Nagar Society, Nr. Gayatri Mandir, Payal Nagar Road, Ahmedabad- 382330 (hereinafter

referred to as "the appellant'?) against Order-in-Original No. 675/AC/Demand/22-23 dated

29.03.2023 (hereinafter referred to as "the impugned order") passed by the Assistant

Commissioner, Central GST and C. Ex., Division-I, Ahmedabad North (hereinafter referred to

as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AZNPP2997D. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the FY 2016-17, it was noticed that the appellant had earned an income of Rs.

12,82,131/- during the FY 2016-17, which was reflected under the heads "Sales of services

under sales / Gross Receipts from Services CValue from ITR)" filed with the Income Tax

department.

F.Y. Gross Receipt from sales of services(as Service tax not/Short paid

per ITR)

2016-17 12,82,131/­ 1,92,320/­

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the above said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant was issued Show Cause Notice No. AR­

II/Hirenbhai/S.T./Un Reg/2016-17 dated 06.04.2022 demanding Service Tax amounting to

Rs. 1,92,320/- for the period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax Rules, 1994 read

with Section 70 of the Finance Act, 1994; and imposition of penalties under Section 77 and

Section 78 of the Finance Act, 1994. The SCN also proposed recovery of service tax on the
income earned during the F.Y. 2017-18(upto June-2017)

2.2 The Show Cause Notice was adjudicated ex parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax total amounting to Rs. 1,92,320/­

for F.Y. 2016-17 was confomed under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994 along with Interest under Section 75 of the Finance Act, 1994. Further (i)

Penalty of Rs. 1,92,320/- was also imposed on the appellant tion 78 of the Finance
,,I 1 '!'i '•~
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F.NO. GAPPL/COM/STP/4405/2023-Appeal

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(l)(a) of

the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77(1)(c) of the Finance Act, 1994 and (iii) Penalty ofRs. 40,000/- was imposed on the

appellant under Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax

Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal, inter alia, on the following grounds:

e The appellant submitted that he is engaged in providing packing labour and

Construction labour service along with the material supply. They have earned Rs.

9,39,202/- from packing of fruits and vegetable and the activity is exempted as per

Noti. No. 25/2012-ST dated 20.06.2012(Sr. No. 44).The appellant further stated that

the income Rs. 3,42,929/- has been received from construction labour. The abatement

as per Rule 2A of service tax (determination of value) rules 2006 is also available to

them for service tax purpose.He requested to set aside the impugned OIO and allow

his appeal.

4. Personal hearing in the case was held on 06.03.2024. Shri Dipen M. Shah, C.A.

appeared for personal hearing. He reiterated the contents of the written submission and

requested to allow their appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum, during the course of personal hearing and documents

available on record. The issue to be decided in the present appeal is whether the impugned

order passed by the adjudicating authority, confirming the demand of service tax against the

appellant along with interest and penalty, in the facts and circumstance of the case, is legal

and proper or otherwise. The demand pertains to the period FY 2016-17.

6. I find that in the SCN in question, the demand has been raised for the period FY 2016­

17 based on the Income Tax Returns filed by the appellant as the appellant failed to respond

to departmental letters. Further the demand was also confirmed by the adjudicating authority.

7. Now, as the submission is filed before me. While going through the P&L statement it

is seen that they have received amount Rs. 9,39,202/- from packing of fruits and vegetable.

The sample copies of the invoices furnished by the appellant are showing that they were

providing "Packing of Fruit & vegetables size wise labeling & sorting of fruit & vegetables"

service to various traders. The activity performed by the appellant is exempted from service

tax as per Notification no 25/2012-ST dated 20.06.2012[Sr. No. 44] further amended.

5



F.NO. GAPP L/COM/STP/4405/2023-Appeal

r.
From the Form 26AS filed for the relevant period and Bills of sale of "Sliding window

with material" it is seen that they have earned Rs. 3,42,929/- from sliding window section

labour income and the cost of material and service portion are not charged separately.

Therefore, for the purpose of service valuation, the Rule 2A of service tax (determination of

value) rules 2006 may be applied and being the original work, the benefit of 60% abatement

on total value may be extended to the appellant. The net abated/taxable value for the appellant

comes as Rs. 1,37,172/-.

Further, the appellant furnished the copy of ITR filed for the F.Y. 2015-16 wherein the

nature of business is shown as Construction labour service. Total turnover from Construction

labour income is shown as Rs. 15,06,500/-.While in the sale of service column, the value is

shown as '0'. Both are contradictory. Hence the benefit of threshold exemption can't be

granted. Accordingly the appellant is liable to pay service tax on the taxable value of Rs.

1,37,172/-. The service tax liability comes as Rs. 20,576/-. When tax is payable, liability of

interest and penalty can not escape.

8. In view of the above, I pass the following order:

8.1 I uphold the service tax demand of Rs. 20,576/- only under the proviso to subsection

(1) of section 73 of the Finance Act, 1994;

8 .2 Interest as applicable, under section 75 of the Finance Act, 1994 is also recoverable on
the service tax amount as per para 8.1;

8.3 I uphold the penalties under section 77(1)(a)& 77(l)(c) of the Finance Act,1994

8.4 I uphold the penalty under section 78 of the Finance Act, 1994, equal to the service tax
upheld in para 8 .1 above.

9. sft #aftr zf Rt +& sfta fqzrt 5qtaha fan srar?t
The appeal filed by the appellant stands disposed of in above terms.

Attested

p
Manish Kumar
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
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To,
Mis. Hirenbhai Mansukhbhai Patel,
B-6, Yamuna Nagar Society,
Nr. Gayatri Mandir, Payal Nagar Road,

Ahmedabad- 38233 0

The Assistant Commissioner,
Central GST and C. Ex.,
Division-I, Ahmedabad North

F.No. GAPPL/COM/STP/4405/2023-Appeal

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North

- 3) The Assistant Commissioner, Central GST and C. Ex., Division-I, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
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